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ONE VOTE ONE VALUE BILL 2005 
Returned 

Bill returned from the Council with amendments. 

Standing Orders Suspension 

MR J.C. KOBELKE (Balcatta - Leader of the House) [3.00 pm] - without notice:  I move -  

That so much of the standing orders be suspended as is necessary to enable Legislative Council 
message 3 regarding the One Vote One Value Bill 2005 to be considered in detail at a later stage of the 
sitting.   

People are well aware that the One Vote One Value Bill is a key priority in the government’s legislative 
program.  The bill proceeded through the other place almost two weeks ago.  Clearly, people have had ample 
time to consider the amendments that were moved there and that will be considered in this place.  Tuesday is a 
day on which the government has the most time available to it, so the appropriate time to allow for ample 
opportunity for debate is when there is maximum government time on a Tuesday and we sit into the evening.  
There has already been much debate on this matter through this bill, other bills and various motions.  The 
government is ready and willing to complete the passage of this legislation.  We think it is appropriate that, on 
the day it is returned to the Assembly, we should at some later stage be able to complete the passage of this 
important piece of legislation.   

MR M.J. BIRNEY (Kalgoorlie - Leader of the Opposition) [3.01 pm]:  The opposition will oppose the 
suspension of standing orders.   

Request for Ruling - Point of Order 

Mr M.J. BIRNEY:  In doing so, we request from you, Mr Speaker, a ruling on the validity of certain parts of the 
message from the Legislative Council.  The amendments that we will deal with are to the One Vote One Value 
Bill 2005, albeit I recognise that the title has been amended to the “Electoral Amendment and Repeal Bill 2005”.  
Mr Speaker, I particularly draw your attention to amendment 2 made by the Council, which I believe 
contravenes section 46(3) of the Constitution Acts Amendment Act 1899.  My advice from the Clerk is that the 
Constitution Acts Amendment Act could loosely be referred to as the Constitution, which I shall do so from here 
on.  Section 46(3) of that act provides that the Legislative Council may not amend any bill to increase any 
proposed charge or burden on the people.    

The SPEAKER:  I presume that the Leader of the Opposition is pursuing a point of order through the motion to 
suspend standing orders.  It is my ruling that we will move to the point of order, and not the motion to suspend 
standing orders.  Once the point of order that the Leader of the Opposition is raising is determined, through 
which he is calling for a ruling from me, we will then return to the motion to suspend standing orders.   

Mr M.J. BIRNEY:  I thank you, Mr Speaker, and I take your advice.  If you need to accept it as a point of order, 
I put it to you as a point of order.   

It is my view and the view of the opposition that amendment 2 made by the Legislative Council contravenes the 
Constitution Acts Amendment Act 1899 and therefore contravenes the Constitution.  Subsection 46(3) of the 
Constitution Acts Amendment Act 1899 states -  

The Legislative Council may not amend any Bill so as to increase any proposed charge or burden on the 
people.   

I take that to mean literally that the Legislative Council cannot introduce an amendment that requires the 
spending of additional moneys to those that were already allocated under the original bill.  Perhaps I can explain 
that.  The original bill that went to the Legislative Council from the Legislative Assembly contained provision 
for 21 metropolitan and 15 country members of the Legislative Council.  The bill was subsequently amended, I 
suspect by the Greens (WA), with the agreement of the Labor Party.  Of course, if this bill is passed, what is 
known as the six-by-six upper house system will be put in place.  That will effectively mean that Western 
Australia will have six upper house regions with six members of Parliament in each region.  The net result will 
be an increase by three of the number of country upper house members of Parliament.   

Everybody in this house is aware that a country member of Parliament is more costly to the government than is a 
city member of Parliament for a host of reasons, including, for instance, the provision of a charter allowance to 
those members.  I understand that that allowance needs to be appropriated every year in every budget just in case 
a country member uses his or her charter allowance.  I also understand that country members, of whom I am one, 
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are entitled to a four-wheel-drive vehicle.  Four-wheel drives are more costly than sedans, to which metropolitan 
members of Parliament are entitled.  Those things can be put to one side and we can consider the electorate 
allowance given to country members of Parliament.  It is an undisputable fact that the electorate allowance given 
to country members of Parliament is far in excess of the electorate allowance given to city members of 
Parliament.  No case can be made to say that the electorate allowance may or may not be spent by a country 
member.  As we all know, if a member does not spend his or her electorate allowance, it becomes taxable 
income and therefore continues to be a cost and a burden to the government.  If the upper house has amended 
this bill to require a six-by-six Legislative Council system, the bill will impose a further three country members 
upon the government and, therefore, all the costs, charges and burdens associated with three additional country 
members.  There can be no doubt that that part of the Constitution Acts Amendment Act 1899 has been 
contravened.  We seek your ruling on that matter, Mr Speaker.   

Subsection (9) is an interesting part of section 46 of the Constitution Acts Amendment Act.  I will read that 
subsection for your benefit, Mr Speaker, and for the benefit of members of the house.  It states - 

Any failure to observe any provision of this section shall not be taken to affect the validity of any Act 
whether enacted before or after the coming into operation of the Constitution Acts Amendment Act 
1977. 

This subsection will be the subject of legal differences between a number of people for quite some time.  A view 
could be formed, based on that subsection, that once this bill is passed by this house, constitutionally or 
otherwise, the courts will be prohibited from taking action.  However, that does not change the point that all 
legislation should be passed by this house in accordance with the Constitution Act 1889 and the Constitution 
Acts Amendment Act 1899.  The latter act states that the Legislative Council cannot introduce an amendment 
that requires the spending of money in addition to that already allocated in the original bill.  Therefore, this 
clearly cannot be done.  I submit to you, Mr Speaker, and to members of the house that we cannot consider the 
raft of amendments from the Legislative Council because they are not only out of order but also unconstitutional.  
I am very interested in what your ruling will be, Mr Speaker.   

The manager of opposition business is also keen to make a couple of points.  Given the gravity of this situation, I 
am sure, Mr Speaker, that you would be interested to hear from the manager of opposition business.  We are 
dealing today with a historic piece of legislation that will change the make-up of the electoral system in Western 
Australia forevermore.  That is why it is vital that we pass this legislation in accordance with the Constitution.  I 
submit that what the house is about to do today is something different from that.   

I am interested to hear your ruling, Mr Speaker.  I am also interested to hear the comments of the manager of 
opposition business.   

Mr M.W. TRENORDEN:  I am also interested to hear your ruling, Mr Speaker.  Before you make your ruling, 
I want to run through a process that I believe is important to put to the house today.  I do so not for the sake of 
the argument that is taking place on one vote, one value but to ensure that our parliamentary system remains 
intact.  It is difficult to do that in a place in which much of the debate is about political gain.  However, there is 
an important process that this house needs to consider.  My argument today is not about whether one electoral 
model is better or worse than another.  It is about the Constitution Acts Amendment Act 1899.  The One Vote 
One Value Bill passed through this house on 7 April 2005 and was transmitted to the Legislative Council.  That 
bill provided that there would be seven members in three regions in the city and five members in three regions in 
the country.  During the committee stage in the Legislative Council, amendments were made to proposed section 
16D of the bill to change the number of representatives in the Legislative Council from what was proposed by 
the government to what was proposed by the Greens (WA); namely, the six-by-six model.  The crucial point is 
that those changes will result in increased costs.  The Salary and Allowances Tribunal clearly recognised in its 
latest determination on remuneration of members of Parliament, dated 19 August 2004, that it is more expensive 
for members of Parliament to serve large non-metropolitan electorates than it is to serve metropolitan electorates.  
The decision has already been made by the Salary and Allowances Tribunal.  It is clear that an added cost will be 
associated with adopting the six-by-six model for the Legislative Council as opposed to the model proposed in 
the bill that went through this house.   

Section 46 of the Constitution Acts Amendment Act 1899 refers specifically to the powers of the two houses of 
Parliament in respect of legislation.  It states in part -  

(1) Bills appropriating revenue or moneys, or imposing taxation, shall not originate in the 
Legislative Council; . . .  

(2) The Legislative Council may not amend Loan Bills, or Bills imposing taxation, or Bills 
appropriating revenue or moneys for the ordinary annual services of the Government. 
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(3) The Legislative Council may not amend any Bill so as to increase any proposed charge or 
burden on the people. 

The Constitution Acts Amendment Act is as relevant today as it was when it was written.  Nothing has changed.  
The issue is the burden of proof.  The Salaries and Allowances Tribunal stated on 19 August 2004 that it is more 
expensive to fund a country member of Parliament than a city member of Parliament.  The burden of proof in the 
Constitution Acts Amendment Act 1899 is not in the negative - that is, someone must prove it will not happen - 
but is in the positive in that it must be proved that there will not be an appropriation.  The act actually says “shall 
not originate in the Legislative Council”, “may not amend” and “may not amend any Bill so as to increase any 
proposed charge or burden”.  It is clear, Mr Speaker.  I will talk about what happened in the other house in the 
President’s view, but I will now go through a bit of history.  The Western Australian Parliament has a history of 
adhering to the requirements of section 46 of the Constitution Acts Amendment Act 1899 for very good reason.  
A ruling made on 9 April 1997 by the Speaker of the house, which at the time must have been Mr Strickland, 
states - 

Section 46 is the provision of our Constitution which allocates power to each House in respect of 
legislation.  It is the vital section which represents the differences between the Houses and is therefore 
central to our constitutional system under which the Assembly is the House which determines which 
group of people forms Government. 

I see the Premier looking at me.  I have heard him argue this case many times in the past.  Back to the ruling - 

The section displays a recognition that with government goes financial control and it therefore deals 
with power in relation to what are often referred to as “money” Bills. 

I repeat, Mr Speaker, that the section displays a recognition of the power that goes with financial control.  The 
ruling continues - 

The section has a number of aspects, but its main principles are that:  Appropriation or taxing Bills must 
- 

I repeat “must” - 

originate in the Assembly; 

Mr Speaker, I will refer to a couple of rulings of a few of your predecessors.  There is no shortage of examples of 
the Speaker of the house having ruled a bill out of order or in order, whichever the case may be, in accordance 
with section 46 of the Constitution Acts Amendment Act 1899.  These previous rulings give us some insight into 
the reasons for the rulings and why adherence to the principles of the Constitution Acts Amendment Act 1899 is 
paramount to the operation of our system of government.  On 29 March 2000 the Speaker ruled that the Courts 
Legislation Amendment Bill 1999 was out of order in accordance with section 46(1) of the Constitution Acts 
Amendment Act 1899.   

Mr J.N. Hyde:  Was that a bill or an amendment? 

Mr M.W. TRENORDEN:  It was a message about a bill that came back from the upper house. 

Mr J.N. Hyde:  But was it an amendment? 

Mr M.W. TRENORDEN:  It was a message on a bill that had been amended in the other place.  Mr Speaker, I 
do not want to drag out this matter longer than need be. 

Mr J.N. Hyde:  No, but is this your view or is it a global opinion? 

Mr M.W. TRENORDEN:  I am reading a direct quotation of a previous Speaker.  I will continue with the direct 
quotation of Speaker Strickland - 

The Courts Legislation Amendment Bill 1999 has been transmitted to the Legislative Assembly from 
the Legislative Council.  I have had an opportunity to look at the Bill - 

This is the Speaker, member for Perth - 

Mr J.N. Hyde:  Yes. 

Mr M.W. TRENORDEN:  The quote continues - 

to see if it is a Bill appropriating revenue and consequently one which can only be introduced in the 
Legislative Assembly in accordance with section 46(1) of the Constitution Acts Amendment Act 1899.  
Among other things, the Bill makes provision for the employment of personal staff for judges and 
masters of the District Court of Western Australia and the Supreme Court under contracts of service as 
associates, orderlies or other assistants to those judges and masters.  Continuing the approach of this 
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House, which I reaffirmed in my ruling on the Land Administration Act 1997, it is plain that the 
requirement to pay those staff effectively appropriates revenue.  The Bill should not have originated in 
the Legislative Council and, accordingly I rule it out of order.   

Although this bill has not originated in the Council, Mr Speaker, it would have a similar consequential action of 
raising money, and that ruling is clearly relevant.  On 9 April 1997 the Speaker ruled the Gender Reassignment 
Bill 2000 out of order in accordance with section 46 of the Constitution Acts Amendment Act 1899.  Speaker 
Strickland continues - 

I have had an opportunity to consider the provisions of the Gender Reassignment Bill, and in my view it 
appropriates revenue and, in accordance with section 46 of the Constitution Acts Amendment Act 1899, 
the Bill can only be introduced in the Legislative Assembly, not the Council. 

Notably, an important paragraph further on reads - 

This House has a longstanding practice of determining whether a Bill appropriates revenue.  If a Bill 
has the effect of creating new costs - 

I repeat, “new costs” - 

against the consolidated fund, or creates a potential - 

I repeat “a potential” - 

or contingent liability for those costs, it is considered to be a Bill appropriating revenue.  

That is precisely the situation created by the bill before the house today.  Speaker Strickland’s ruling continues - 

The House does not require there to be specific words in the Bill appropriating revenue before 
classifying a Bill as one which appropriates revenue. 

As I am sure you are aware, Mr Speaker, Speaker Strickland ruled that the appropriation does not have to be 
precisely stated in the bill; it need only flow from the events caused by the bill.  The ruling continues - 

The board and its support arrangements proposed in the Gender Reassignment Bill at the very least 
create a contingent liability for new costs against the consolidated fund and the Bill therefore 
appropriates revenue. Accordingly, as the Bill originated in the Legislative Council in contravention of 
section 46(1) of the Constitution Acts Amendment Act, I rule it out of order. 

Mr J.N. Hyde:  That bill was not introduced in the Assembly; the entire bill originated in the council.  
Mr M.W. TRENORDEN:  My whole argument is based on the fact that, under the Constitution, the Legislative 
Assembly has the right to control public moneys and, therefore, government spending.  If we allow this bill to 
pass it will mean that we are relinquishing that power.   

I will skip a few of the comments I intended to make and refer to electorate office expenditure.  The latest 
determination of the Salaries and Allowances Tribunal of August 2004 clearly makes provision for additional 
costs incurred in large and non-metropolitan electorates. I reiterate that the Salaries and Allowances Tribunal has 
already made that decision.  Each member of Parliament is paid $109 000 per annum and an electoral allowance 
of $35 300.  Members in the metropolitan area are paid a further allowance of $2 350; in the South West Region, 
$10 650; in the Agricultural Region, $13 850; and in the Mining and Pastoral Region, $19 600.  Each member of 
Parliament is provided with a motor vehicle, and the cost of running a motor vehicle in the country is 
significantly higher than it is in the metropolitan area.  Members in the Mining and Pastoral Region are paid an 
air charter hire allowance of $28 400; in the Agricultural Region, $19 350; and in the South West Region, 
$15 550.  On top of that country members receive an accommodation allowance of $175 for 80 nights, which 
amounts to $14 000 a year.  Country members incur significantly greater costs than do city members.  That is not 
debateable.   

Mr J.N. Hyde:  Your whole argument is based on the fact that there will be six fewer country members in the 
lower house.  You lose six and gain four.  
Mr M.W. TRENORDEN:  I do not want to be critical of the member for Perth; I want to finish my remarks 
because this is an important debate in this Parliament.  
Mr J.N. Hyde interjected.   
Mr M.W. TRENORDEN:  I am trying to deliver my speech in a serious manner.  The ruling on this issue, Mr 
Speaker, which unfortunately falls on your shoulders and for which you are paid a great deal of money, will 
represent an important moment in this house, as I am sure you, of all people, will recognise.  I could go through 
the two pages I have of statements made by the Minister for Electoral Affairs back in 2001 about the costs of 
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country members.  The minister has recognised that country members cost more than city members.  I see he is 
nodding his head, so I will not read out all these statements.  There is no point in doing that, but the minister 
recognised this in 2001.  There has been much talk and speculation, primarily from Labor members of 
Parliament, and from the Green members in the other place, about greater levels of support for county members 
of Parliament.  I know the Labor Party back bench is making a submission to the Salary and Allowances 
Tribunal.  The submission itself discusses the need for an even greater allocation for country members, not a 
lesser allocation.  That is an important component when thinking about what is going on.  Given the passage of 
this bill, the costs of country members must go up in the future.  Are the members on my left, including the 
member for Perth, saying that the purpose of this bill is to reduce benefits for country members? 

Mr J.N. Hyde:  Your argument is that there will be six fewer country members, so you cannot claim that there 
will be more expenses.  

Mr M.W. TRENORDEN:  That is not my argument at all; I have never said that that is my argument.  I never 
mentioned it once in my speech.   

Mr J.N. Hyde:  Yes you did.  You talked about the Landcruisers and charter expenses, but if six fewer country 
members are eligible for that -   

Mr M.W. TRENORDEN:  I would take the member’s interjection if it were relevant to what I have said, but I 
do not wish to do that because this is an important motion for the Parliament.  The point I am making is that the 
new country members of Parliament will be an increased burden on the consolidated fund.  That is the bottom 
line.  The point is that the appropriation under this Parliament is not made through an agency; it does not actually 
go through the Salary and Allowances Tribunal, it goes directly against the consolidated fund.  It is not a matter 
of whether it goes through some agency where some variations can be made to meet any discrepancies.  This 
appropriation is made directly from the consolidated fund.  That means that there is no way of balancing this 
within a state agency.  The extra costs that have been placed on the people of Western Australia have originated 
in the Legislative Council, which makes it necessary for this house to rule it out.  

I also intended to go through the remarks of Hon Murray Criddle, who raised this point on behalf of the National 
Party in the upper house on 4 May.  However, his speech is in Hansard for all to see.  I do not want to denigrate 
what he said, because he hit the nail right on the head.  Hon Murray Criddle raised this issue and caused the 
decision to be made in the other place.  Hon Norman Moore, whose words can also be found in Hansard for the 
same day, concurred with Hon Murray Criddle on the issue of whether this measure raises further expenses and 
is therefore a money bill from the council.  The Deputy Chairman, Hon Kate Doust, said on that day - 

I have been asked to rule on the appropriateness of amendment 13/4 proposed by Hon Christine Sharp 
on supplementary notice paper 33, issue 5.  The bill in its current form already provides for a total of 36 
members of the Legislative Council.  The Governor has recommended by message to the Legislative 
Assembly the necessary appropriation that covers that purpose.  Amendment 13/4 proposed by Hon 
Christine Sharp does not affect the status quo.  It does not increase the membership of the Legislative 
Council beyond the total of 36 proposed by the bill.  The Salaries and Allowances Tribunal is required 
to make annual determinations as to the quantum of members’ salaries and allowances.  Under the 
Salaries and Allowances Tribunal Act 1975, the tribunal’s determination cannot exceed the number of 
members that the law provides.  When those determinations are published in the Government Gazette, 
they automatically have effect because of the standing appropriation provision in section 6(4) of the act, 
which appropriates the consolidated fund accordingly.  It would be inappropriate for this house to 
second guess what any particular tribunal may determine as to the range and quantum of allowances in 
the future.  For example, in 2009 the tribunal may determine that there be identical salaries and 
allowances for all members regardless of region.  I am prepared to allow the member to move the 
amendment. 

The member has made exactly the point that I wish to put to you, Mr Speaker.  Those appropriations 
automatically have effect on the standing appropriation provisions of section 6(4) of the act.  The Salary and 
Allowances Tribunal has already decided that country members are more expensive than city members.  This is 
beyond dispute.  It is not for us to second-guess something that may happen in the future.  The decision-making 
onus is on this and the other place today, not as was suggested in the other place.  I will repeat this crucial point: 
it is for us to decide what will happen from this day forward; it is not for us to second guess the Salary and 
Allowances Tribunal, as was suggested by the deputy chairman in the other place.  The Salary and Allowances 
Tribunal decided on 19 August 2004 that country members cost more.  That is beyond dispute.  To put this into 
historic context, the President was asked to make a ruling.  He said -  
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Members, I have read the ruling of the Deputy Chairman of Committees and the notice with reasons for 
dissent from that ruling, and I uphold the ruling of the Deputy Chairman of Committees.  Hon Peter 
Foss is arguing for a very broad interpretation of section 46(3) of the Constitution Acts Amendment Act 
1899.  This is the sort of interpretation that the Legislative Assembly may well and probably would 
hold, but it is not one that this house has countenanced in successive presidential rulings.  I uphold the 
ruling of the Deputy Chairman of Committees. 

The point is that arm-wrestling between the two houses has taken place for a hundred years.  We have fiercely 
defended the right of this chamber to form governments and appropriate funds.  Those powers are given to us by 
the Constitution of Western Australia.  I have quoted only three cases to you, Mr Speaker, and no doubt you 
have access to the others, but in every case this chamber has defended its right to form governments.  It is 
arguable that over the years the other place has tried to make itself a mirror image of this chamber.  We have 
tried over the years to keep that at bay.  The other place is supposed to be a house of review.  I have referred to 
its powers.  It has the power to block supply, unlike the upper houses in other states.  Some of the members on 
my left may remember a famous time when the Senate blocked supply, and the consequences of that.  The other 
place has an exceptional power in that respect.  It has the right to amend legislation and send those amendments 
back to this chamber.  It is not as if the other place does not have exceptional powers above and beyond the 
powers of upper houses in other states of Australia.  However, what we must do, because we are honour bound 
to hold the ground, as did all those who have served in this house before us, is to make sure that we do not 
change the powers of the two houses, which were put into legislation in 1889 - over 100 years ago.   

The President of the Legislative Council has every right if he or she feels fit to act for the members of the other 
chamber.  The President said, “The Legislative Assembly may well and probably would hold . . .”.  He is 
therefore fulfilling the role he deems appropriate for his position. 

Mr J.N. Hyde:  The upper house is increasing its number of committees and its number of chairs.  Surely that 
means an increase in appropriation.  Those are not as a result of bills that originated here. 

The SPEAKER:  Order!  If the member for Perth wishes to contribute to a point of order, I suggest he do it 
when he gets to stand up to make a contribution. 

Mr M.W. TRENORDEN:  I have gone on for some time, but this is an important issue.  I intended to speak on 
whether this was a question of law or of the powers of the Parliament.  I do not want to run over this aspect too 
quickly.  Some people in the community will look at this from a purely legalistic point of view.  That is not our 
responsibility, nor yours, Mr Speaker.  People with legal training will adopt that point of view.  Our function is 
just that - to function.  We are required to run this chamber.  Therefore, most of the interpretations that you 
make, Mr Speaker, are not legalistic; they are about making sure that this chamber functions and operates in the 
manner in which the Constitution and the people of Western Australia require by giving us power.  Other 
people’s interpretation or legalistic views are of no consequence.  It is a matter of how we run this house and 
how we allow relations between the two houses to be conducted.   

This is an important day in the history of Western Australia.  If the Council is allowed to get away with the 
alteration through its amendment, we will change the mode by which the Council operates.  There could be 
challenges from today from the opposition in the upper house.  It could attempt to use the powers that would be 
granted to the upper house were we to allow this to happen today.  It is a procedural fact.  Once people know that 
a procedure is appropriate, they will use it.  We would be in a position where future bills could be altered in the 
other place and returned.  There are times in the life of Parliaments, and this happens to be one of them.  It is 
unfortunate for you, Mr Speaker, that you are where you are at this time and that you are required to make a 
decision.  I am very aware that there is no scope for decision making outside this chamber and by anyone other 
than you, Mr Speaker.  It is a matter to be decided by the Parliament, not by the courts.  Therefore, in a few 
moments, hours or days, it will be a matter for the Parliament.  Having made that judgment, we will either 
uphold the power of this chamber or pass some of our powers to the Council. 

Mr J.A. McGINTY:  I have seven points to make about this debate.  The first is the irony about the provision 
that is being disputed in this house.  It is about increasing the number of representatives from country Western 
Australia in this Parliament.  It is interesting to note that it is the Liberal and National Parties that are seeking to 
raise a point of order that will, if successful, have the effect of reducing the number of representatives from 
country Western Australia in this Parliament.  I make that point to illustrate that either members opposite have 
not thought through their position or this is truly an argument of convenience only. 

The next five points I make are directly related to the provisions of the Constitution Acts Amendment Act 1899; 
specifically section 46(3), which states - 
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The Legislative Council may not amend any Bill so as to increase any proposed charge or burden on the 
people. 

I refer to the question of an appropriation or burden on the people.  There are currently 17 country members of 
the Legislative Council.  The effect of the amendment is to increase the number of country members to 18.  The 
question posed by the point of order of the Leader of the National Party is: what do we take as the benchmark in 
considering these matters?  Is it what is contained in the bill, which initially sought to reduce the number of 
country members; is it the amendment made by the Legislative Council, which sought to increase the number of 
members from country Western Australia; or is it the total cost of operating the Legislative Council?  In other 
words, what is included in that?  The bill sought to increase by two the number of Legislative Councillors.  That 
is an appropriation that originated in this house, and that is the substantial appropriation involved in this matter.  
It is the only direct appropriation or burden that can be identified in the bill.  The distribution of the members 
between different areas of Western Australia was debated in this house and the other place.  In my view, the 
distribution of members between different areas of Western Australia is not an appropriation or a burden on the 
people.  The appropriation was to be found in the original bill, which increased the total number of members 
from 34 to 36.  It is the direct appropriation.  An indirect issue might be an argument about the cost of the 
subsequent amendment.  That is my second point.  It is, at best, prospective and speculative.  That is not what is 
required by the act.  Reference has been made to a charter allowance, the provision of a four-wheel drive and an 
electorate allowance.  If we used as our benchmark the total cost of providing for an additional country member 
of the Legislative Council, a lot would depend on where the member’s office was established.  I suspect that an 
office in Mukinbudin would be somewhat cheaper than an office in St Georges Terrace or West Perth.  In this 
debate no-one has attempted to quantify - because they cannot - any burden on the people.  If it cannot be 
quantified, this point of order cannot be sustained. 

Mr M.J. Birney:  I have a very quick interjection.  The electoral allowance for a Mining and Pastoral Region 
member is $19 600; the allowance for an Agricultural Region member is $17 850; the allowance for a South 
West Region member is $10 150; and the allowance for a metropolitan region member is $2 350.  When I went 
to school, all those figures added up to more than $2 350.  Therefore, there will be an additional charge placed 
on the people of Western Australia. 

Mr J.A. McGINTY:  With respect, it comes back to the question I posed before: do we look at the total cost of 
the provision of a member or do we look at the impact of this particular bill?  In any event, and overriding all 
that, this is something that is totally prospective in its operation.  It cannot come into effect until at least four 
years.  Will someone now speculate on what allowances might be? 

Mr M.W. Trenorden:  Hon Kate Doust said in the other place that it is a direct appropriation.  It has nothing to 
do with the Salaries and Allowances Tribunal.  It is a direct appropriation from the consolidated fund.  Once the 
decision is made, it is not a question of averaging.  It does not matter whether the cost goes down; that is of no 
consequence.  It matters only if it goes up.  Once the decision is made, it is a direct appropriation to the 
consolidated fund and nothing else matters.  Those are the facts. 

Mr J.A. McGINTY:  If there is an appropriation, any change will occur in four years.  It is highly prospective 
and speculative in its nature. 

I will make my third point about section 46(3) of the Constitution Acts Amendment Act 1899.  It requires 
certainty; what we have here is uncertainty.  To invoke section 46(3), it must be made out that the amendment 
will increase a burden on the people.  People cannot quantify that.  There is speculation that it might sometime in 
the far distant future, provided the Salaries and Allowances Tribunal does not change its determination in the 
light of the new electoral system.  It is that uncertainty that, in my view, causes this point of order to fail.  The 
act requires that, as a matter of certainty, it be established that there will be an increased burden on the people.  
The prospective nature and uncertainty of this case and the possibility of change mean that that burden cannot be 
established.  I also make the point that some elements of the cost of providing an additional country member - as 
in the amendment by the Legislative Council recommended to this house - might increase but other elements, 
quite logically and equally, decrease.  That is all that is necessary to establish. 
Mr M.W. Trenorden:  Any reduction does not count.  All that counts is increasing the appropriation.  Any 
reduction is null and void; it does not matter because there is no averaging involved.  It is only a question of 
whether it increases the appropriation. 
Mr J.A. McGINTY:  Okay, but the bill does not increase the appropriation.   
My next point relates to the question of resources and highlights the problem of the opposition in making out this 
point of order.  In the upper house debate and independently of it, it was made quite clear that the government’s 
view of the way in which the representation of people in country Western Australia could be increased fairly was 
to provide additional resources to members.  For instance, the government has indicated that questions of office 
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accommodation, staffing and communications will all be reviewed in the light of the passage of this legislation.  
Although it might ultimately result in an increased burden on the people or appropriation, that is not done by this 
legislation; it is something done quite independently of that and consequential upon it.  If any decision is made to 
increase or change the nature of the resources allocated to country members, it will not be enacted by this 
legislation.  That is the point that eludes members opposite - they believe the bill will increase the burden on the 
people.   
Mr M.W. Trenorden:  It fairly does.  

Mr J.A. McGINTY:  If as a consequence of the passage of this legislation, we were to provide, for instance, two 
extra electorate officers for the member for Moore, that would not be done by the legislation; it would be done 
independently of that process and be a matter of government policy. 
Several members interjected. 

Mr M.W. Trenorden:  Automatically, it gives $14 000 a year for accommodation, and that has nothing to do 
with salaries and allowances - it’s to do with the taxation department. 
Mr J.A. McGINTY:  I return to my point: that is strictly speculative on the part of the Leader of the National 
Party as he cannot quantify it. 
Those are the five points I wished to make about section 46(3). 
My next point is one of practicality.  All members understand how things work and the relationship between the 
two houses of Parliament.  Interestingly, the effect of the proposal advanced by members opposite would be to 
state that the Legislative Council should have no power to ever amend legislation that in any way involves a 
different form or procedure in an administrative sense from anything proposed in a bill, or have no power to 
amend a bill that would have as its consequence a requirement for increased bureaucratic effort.  An instance 
would be a simple change to a form requiring it to be reprinted or the employment of a casual person for one or 
two weeks to effect a change made through the legislation, which in itself does not involve an increased 
appropriation.  The argument put by members opposite is that if some sort of cost were imposed on the state 
through the executive arm of government, the upper house cannot consider the matter.   

Mr M.W. Trenorden:  Be fair - that’s not our argument.   

Mr J.A. McGINTY:  Yes, it is.  

Mr M.W. Trenorden:  No, it’s not.  Our argument is that it is a direct charge on the consolidated fund, or the 
former CRF, not on any agency.  I have said that several times.  You obviously didn’t listen. 

Mr J.A. McGINTY:  I listened. 

Mr M.W. Trenorden:  The argument is that this is a direct charge on the consolidated fund. 

Mr J.A. McGINTY:  The member states that the upper house has no power to amend legislation if doing 
something as a result of that amendment would mean the imposition of an additional cost.  That is the member’s 
argument. 

Mr M.J. Birney:  That’s what the Constitution says. 

Mr J.A. McGINTY:  No, it does not. 

Mr M.J. Birney:  I will read it to you. 

Mr J.A. McGINTY:  It says nothing of the sort.  I have read it out already.  My point is that if the argument 
from members opposite were correct, the upper house could not make an amendment to the Fish Resources 
Management Act to change the number of jewfish people can catch because that change would require a reprint 
of forms and licence papers for people with a licence to catch jewfish.  It is a nonsense to suggest that the upper 
house cannot fulfil its function as a house of review in that minute, administrative and bureaucratic detail. 

Mr M.W. Trenorden:  The Speaker will not want us to do this; nevertheless, I agree with you, but that is not the 
argument.  Your argument relates to something within an agency.  Such amendment is allowed.  An amendment 
imposing a direct charge against the consolidated fund is not allowed.  You have two different arguments.  What 
you say is a nonsense is a nonsense, as that charge on an agency will not necessarily mean an increased 
allocation from the consolidated fund because the agency could drop something else to meet the cost.  The bill in 
question involves a direct charge to the consolidated fund. 

MR J.A. McGINTY:  With respect, I do not think that is right.  The Constitution does not suggest that.  It states 
that there cannot be an amendment moved in the upper house that would increase the burden on the people.  It 
does not matter whether it comes from the consolidated fund or anything of that nature. 
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I return to a simple operation: as a matter of practicality in the operation of the two houses, the suggestion that 
the house of review should never be able to move an amendment that might involve a change or an increase in 
the bureaucratic effort because a cost is associated illustrates the stupid nature of the point of order raised.  There 
was an increased appropriation or burden on the people in the bill when the government provided for two extra 
members of the Legislative Council, but that measure originated in this house.  The allocation between different 
regions, city and country, is not an increased burden on the people.  

My seventh point relates to the question of judiciability.  As members would be aware, section 46(9) of the 
Constitution Acts Amendment Act was inserted by the government of Sir Charles Court back in 1977.  I am 
aware that some speculation arose last Friday that members opposite were thinking of taking legal action to 
frustrate the will of Parliament on this matter.  Sir Charles Court amended the Constitution Acts Amendment Act 
in 1977 to insert the following qualification on matters we have been debating -  

 Any failure to observe any provision of this section shall not be taken to affect the validity of any Act 
whether enacted before or after the coming into operation of the Constitution Acts Amendment Act 
1977.   

This provision did nothing particularly extraordinary.  The equivalent provision to section 46 relating to the 
Australian Parliament is section 53 of the commonwealth Constitution.  That section basically took away from 
the Senate the power to initiate or amend bills in a manner that imposed an increased burden on the people or 
made an increased appropriation.  That had always been interpreted by every court in the land as a strictly 
intramural provision; that is, it was strictly between the two houses and was in no sense justiciable.  The 
common law is clear; namely, these matters are not the sort of thing that could be taken to a court in any event.  

The most recent reflection of that notion was the native title case involving Western Australia and the 
commonwealth in the mid-1990s that made the situation clear.  The issue under discussion today was raised 
about amendments made in the Senate to the Native Title Act.  Those amendments were unsuccessfully 
challenged by the state government, and the High Court spelt out that it was strictly a matter between the two 
houses of Parliament and was not something about which a court in this land would entertain itself.  Section 
46(9) of the Constitution Acts Amendment Act 1899 simply reflects what has always been understood to be the 
legal position on these matters in any Parliament. 

Mr M.J. Birney:  Section 46(9) does not mean that if you discover a problem during the process of putting the 
legislation through, you ignore it.  Section 46(9) applies if someone a year or three years later discovers a 
problem.  It is to safeguard all decisions made.  It does not prevent you from taking appropriate action if you find 
the processes you are engaging in are incorrect.  

Mr J.A. McGINTY:  I think that is beyond doubt. 

Mr M.J. Birney:  That’s what you’re going to do.   

MR J.A. McGINTY:  Not at all.  The point of order raised here upon which a ruling from the Speaker is sought 
does not have merit because it is speculative and futuristic.  The amendment made by the Legislative Council 
does not in its terms make an appropriation, and people opposite cannot quantify it, let alone tell me the base 
from which it would work.  On that basis, to disallow this change would fly in the face of almost every 
amendment ever moved to any legislation in this Parliament by the Legislative Council.  That is why the 
proposition put forward by members opposite is so fanciful.  The Leader of the Opposition should follow 
through on the point that the previous Leader of the Opposition, the member of Cottesloe, and the Leader of the 
National Party, in some senses, have advocated; that is, on the construction of the Leader of the Opposition, 
there is no purpose having a house of review - let us abolish the upper house and get on with a unicameral 
system.  We on this side of the house have changed our view on that matter.  We used to support the abolition of 
the Legislative Council.  Members opposite are the abolitionists today, and we support, as good conservatives 
should, the retention of the Legislative Council.   

Mr D.F. BARRON-SULLIVAN:  I rise on the point of order to support the call for a ruling on this matter by 
the Leader of the Opposition and to elaborate on some of the reasons we have called for a ruling.  At the outset, I 
stress that the Liberal Party certainly does not support the government’s so-called one vote, one value legislation.  
In isolation, we support the amendment in the message from the upper house, which is the basis of the discussion 
today.  However, that is not what this issue is about.  This issue is about the Labor Party once again trampling on 
the constitutional safeguards that this state has in place to try to get its own way with the electoral legislation 
and, in particular, to rig the electoral boundaries in its favour.   

Mr Speaker, we sent you a fairly detailed letter outlining some of the reasons that we are seeking a ruling on this 
matter.  It is not my intention to go over all those points.  Other members have raised some of the issues that we 
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have put to you previously.  However, we need to go into some matters in detail.  I want to stress again that we 
are dealing with a constitutional matter.  This is as near to a constitutional crisis as this state can get.   

Dr G.I. Gallop:  Come on!   

Mr D.F. BARRON-SULLIVAN:  It is interesting, because some time ago the Premier and the minister sitting 
next to him agreed that it was time to sort out the state’s Constitution.  At the moment, our Constitution 
essentially comprises two main pieces of legislation: the Constitution Act and the Constitution Acts Amendment 
Act 1899.  Generally, we refer to these acts as our Constitution.  I can recall at one stage the Premier saying that 
we needed to update and make changes to our Constitution and then go out to the people in a referendum to seek 
approval for one consolidated document to be known as the Constitution.  The sorts of problems and anomalies 
that we are considering now could have been addressed as part of that process.  I know that the Leader of the 
House chaired a committee that came to a similar conclusion some years ago.  Other members have referred to 
section 46(3) of the Constitution Acts Amendment Act 1899, and I will as well.  That subsection could not be 
simpler.  It reads -  

The Legislative Council may not amend any Bill so as to increase any proposed charge or burden on the 
people.   

Section 46 is a vitally important section of our constitutional legislation.  It defines some very distinct 
differences between the roles and authorities of the two houses of Parliament in this state.  Subsections (1) and 
(3) deal with the situation whereby the upper house is precluded from either introducing legislation or amending 
legislation in any way that would cause taxpayers to incur a cost, if I can put it that bluntly; that is, it cannot 
place a burden on the people or an additional expense for which an appropriation has not already been made.  As 
I will touch on later, the practice of this house has been to enforce very vigorously the provisions of section 46, 
particularly subsections (1) and (3).  The reason for that is simple: this house has always worked hard to assert its 
right to control the situation with money bills.  It is a firm distinction between the two houses.  If this ruling is 
not upheld, and if the government does not acknowledge it, we will see essentially a blurring of the roles of the 
two houses.  I can see in the future members of the Labor Party arguing why we should bother to have an upper 
house when the roles of the two houses will be similar anyway.  Essentially we are talking about a breach of the 
Constitution.  The Liberal Party has made it clear that it will fight the government’s so-called one vote, one value 
legislation to the bitter end.  If we are able in some way to thwart the government’s plans to bring forward this 
legislation by upholding our constitutional safeguards, so be it.  We are very keen to have a ruling on whether 
the One Vote One Value Bill 2005, as amended, contravenes section 46 of our constitutional legislation.   

Two options are available to us in this respect.  The first is to seek a ruling from the Speaker, as we are doing 
today.  The second is to endeavour to take this matter to the courts.  Since this matter has been dealt with in the 
upper house, the Liberal Party has worked feverishly to examine whether it is possible to get this matter through 
to the courts.  We have previously put our money where our mouth is - literally.  The matter was taken to the 
Supreme Court and then to the High Court.  We did not take it to the courts, but we helped fight both court cases 
to ultimately defeat the government’s previous attempt to rig the electoral boundaries in this state to the Labor 
Party’s benefit.  At that time, the Clerk of the Parliament referred legislation to the Supreme Court.  We won the 
case in the Supreme Court, the government appealed it to the High Court, we won the case there and basically 
that was the end of the matter.  Both courts decided that what the government was attempting to do was 
unlawful.  In effect, it had trampled on our constitutional safeguards once again.  That case related to the 
application of section 13 of the Electoral Distribution Act, which has its origins and roots in our original 
constitutional legislation.  Over the past couple of weeks, we in the Liberal Party not only have been doing some 
homework on this ourselves, but also have sought some very good legal advice, both within Western Australia 
and interstate, including advice from people who assisted us in the two court cases in which we were successful 
against the government.  We essentially asked a number of questions.  The first of the two key questions was: is 
what the government is doing by amending the legislation in the upper house as part of a deal with the Greens 
(WA) and then bringing it back to the Assembly in contravention of section 46 of our Constitution?  The answer 
was categorical, and I will touch on that later.  That is why we are arguing with great confidence in this place 
that what the government has done breaches our Constitution.  Secondly, we asked whether we could get this 
matter to the courts.  The answer, unfortunately, was a very negative one.  The situation this time around is very 
different from the situation three years ago when we were able to successfully assist the Supreme Court and the 
High Court and have the government’s legislation deemed unlawful.  This is a very important point, because if 
there are cases like this in the future, members will have to reflect on their ability to resolve these matters.  
Members will ask whether they can go to the courts and have such matters resolved or whether only the 
Parliament can resolve these sorts of matters, particularly when there are disputes between the houses about their 
jurisdiction over particular legislation, as there is in this case.   
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I will not go through the detailed case.  It does not really have any great bearing on the ruling that we are seeking 
from you today, Mr Speaker.  However, the very detailed legal advice we got in this case can be summed up in 
two lines.  After all the explanation, our legal adviser said -  

That is, the court cannot intervene and manage a failure to comply with the prohibition against money 
bills starting in the Upper House; it is a matter for the Parliament.   

There was an argument against that apparently, but it was not a very sustainable argument.  Without going 
through all the detail, I make the point that the situation is very different from the case of Marquet, Clerk of the 
Parliaments (WA) v Attorney-General (WA).  In this case, the advice we have is that only the Parliament can 
resolve this particular question.  Mr Speaker, essentially that means that only you can provide the ruling, and 
then it is up to the Parliament where the matter travels from there.  For that reason we are quite disappointed.  
We have shown before that if we were given a reasonable chance, we would either take court action or assist in 
court action to try to prevent the government from bringing forward its so-called one vote, one value legislation.  
However, in this case our hands are tied.  It is now up to the houses to resolve this matter.  Consequently, we 
now depend on the ruling of the independent Speaker on the constitutional jurisdiction of the upper house to 
amend the One Vote One Value Bill 2005.  The Speaker will make a ruling and it will then be up to the house to 
assert its right to deal exclusively with money bills.   

When this matter was raised in the Legislative Council on 4 May, there was some limited discussion about 
whether the provision of additional country members prevented the upper house from amending the legislation 
and sending the amendment to the Legislative Assembly.  As I said, it was only a limited discussion.  It is quite 
clear from reading the Hansard that in some cases members were thinking about this matter on their feet.  They 
did not have a great deal of time to research the matter.  It was not surprising that the President ultimately ruled 
that the Legislative Council was able to make such an amendment.  There were a couple of reasons for that.  
First, the upper house looks at such matters from a different perspective from the lower house.  The upper house 
is not the one that is asserting the Legislative Assembly’s right to handle money bills and to deal with the sort of 
provision that we are discussing at the moment.  As I said earlier, limited analysis of the situation occurred.  In 
fact, a lot of the discussion revolved around the additional discretionary costs that are associated with country 
members.  The leader of government business in the upper house asked how members could assume that a 
discretionary allowance would result in an additional cost.  As we will point out later, that argument does not 
hold any water when it is considered in detail.  Another member has already pointed to the comment of the 
President of the Legislative Council that the very strict interpretation of subsection 46(3) of the Constitution Acts 
Amendment Act, for which we are arguing, “is the sort of interpretation that the Legislative Assembly may well 
and probably would hold”.  In other words, the President indicated that once this matter went to the Legislative 
Assembly, it might be dealt with in a different way.  It is obviously up to each Presiding Officer to rule on 
matters in their respective houses.  Just because the President of the Legislative Council made one ruling does 
not in any way bind the Speaker of this house to make a similar ruling.  As I have already said, the houses should 
have a different perspective on these matters.  Historically, they have done.   

The crux of the matter, as has been explained, is that the original One Vote One Value Bill that was passed by 
the Legislative Assembly was accompanied by a message from the Governor.  The message related to a bill that 
provided for 36 members of the upper house, in addition to other matters.  The original bill clearly stipulated that 
15 of those upper house members should come from country regions and that 21 should come from the 
metropolitan area.  The message was signed by the Governor and specifically related to the One Vote One Value 
Bill 2005 as presented in this chamber.  Grubby little deals were then done in the upper house.  As part of that 
process, the Labor Party did a deal with the Greens (WA) to change the bill.  Quite frankly, the opposition would 
like a fair balance between country and metropolitan representation in the upper house.  However, that is not 
what this request is about; it is about a far broader matter that has enormous constitutional significance.  The 
original bill was introduced in this house and was accompanied by a message from the Governor.  The bill was 
then amended in the upper house in a way that increased the number of upper house members in country regions.  
That amendment clearly contravenes section 46 of the Constitution Acts Amendment Act 1899, and specifically 
subsection (3).  It does so for a very simple reason; that is, the appointment of those additional members will 
incur an additional expense.  I would not put anything past the Labor Party.  This is the second time it has tried 
something dodgy to get past our constitutional safeguards.  We smell something bad in the air when it attempts 
to do these things.   

When this matter was raised in the Legislative Council on 4 May, one argument that was put forward was that 
some of those costs are discretionary.  I have already alluded to this point.  As such, it was argued that there was 
no reason to suggest the amendments in question would of necessity increase the charge on the people.  Some of 
the costs concerned are discretionary.  For example, charter and motor vehicle allowances are discretionary.  
Members in country electorates are entitled to four-wheel-drive vehicles, which are more expensive than the run-
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of-the-mill cars offered to other members.  Country members are also entitled to air charter allowances and so 
on.  However, they are discretionary allowances.  If they choose not to use them, there is not an additional cost.  
That argument does not hold water for two reasons.  First, technically there is still a need for an appropriation in 
such cases.  As we all know, country members invariably avail themselves of those allowances.  There is a need 
for an appropriation.  Blind Freddy can see that an additional expense will be incurred or an additional burden 
placed on the people and so on.   

We must also bear in mind that in a legislative sense section 6 of the Salaries and Allowances Act provides that 
the Salaries and Allowances Tribunal shall determine the remuneration of all members of Parliament.  Section 4 
of that act defines remuneration to include allowances as well as salaries.  Furthermore, section 6(4) states that 
any remuneration payable under a determination to members of Parliament shall be paid in accordance with that 
determination out of the consolidated fund, which is appropriated accordingly.  There will be a clear need for an 
appropriation from the consolidated fund.  The Salaries and Allowances Act stipulates that those allowances 
constitute part of a member’s overall remuneration.  Consequently, a specific appropriation is needed to meet the 
cost of those allowances or remuneration.  It is irrelevant whether allowances are discretionary or whether a 
discretionary allowance requires an appropriation.  Some allowances that are not discretionary apply to country 
members of the upper house but do not apply to metropolitan members, while others are provided at a higher 
level than the allowances that apply to metropolitan members.  The determinations of the Salaries and 
Allowances Tribunal and the governing legislation also provide at least two instances of non-discretionary 
remuneration.  For example, there is an allowance to cover the cost of metropolitan expenses.  Members refer to 
it as the country members’ accommodation allowance.  That allowance is not discretionary.  It is provided at the 
rate of 80 nights at $175 a night or $14 000 a year to country members.   

Mr M.W. Trenorden:  That comes direct from the taxation department.   

Mr D.F. BARRON-SULLIVAN:  It is a burden on the consolidated fund and requires an appropriation.  It was 
accepted by the Deputy Chair in the upper house that an appropriation was required in such cases.  The other 
matter I refer to is the additional electorate allowance.   Members who cover metropolitan regions are entitled to 
an additional electorate allowance of $2 350.  The figures for country members to which the Leader of the 
Opposition alluded earlier are $10 150 for the South West Region, $13 850 for the Agricultural Region and 
$19 600 for the Mining and Pastoral Region.  Quite clearly some allowances are not discretionary and do require 
an appropriation.  Unfortunately for the government, no such appropriation was provided for in the relevant 
amendments in the upper house. 

As I said earlier, the Governor recommended in his message to the Legislative Assembly the necessary 
appropriation to cover the cost of 36 Legislative Council members in accordance with the provisions of the 
original One Vote One Value Bill 2005, which was passed in the Legislative Assembly without amendment.  
That appropriation would have covered any additional remuneration costs incurred by creating two additional 
members of the Legislative Council and, in itself, demonstrates that such additional costs require an 
appropriation.  Put quite bluntly: why does the government need a message from the Governor to provide for two 
additional members of the upper house, yet it does not need a message from the Governor recommending an 
appropriation to provide for increased expenditure relating to the amendment we are talking about?  Putting it as 
simply as possible: an additional appropriation was required in the original bill, which was recommended 
initially in the message from the Governor; therefore, why does the same argument not apply in the upper house?  
I will touch on that a little more in a few minutes. 

The Attorney General raised the argument earlier that the extra country members will not be appointed for 
another four years and who knows what the Salaries and Allowances Tribunal will determine before then?  The 
Salaries and Allowances Tribunal might decide that the remuneration I referred to earlier should be amended and 
country and metropolitan members of the upper house should all get the same allowances so that there will not 
be any additional expense.  The Attorney General alluded to discretionary items, such as the cost of offices and 
so on, but I will not refer to them.  Let us stick with the items that are not discretionary, such as the additional 
electorate allowance and the accommodation allowance for upper house members.  The argument goes that in 
four years the tribunal may have changed all those allowances.  However, that argument is based on pure 
speculation and does not stand up to scrutiny for a number of reasons.  Firstly, the Salaries and Allowances Act 
1975 requires an appropriation to cover the cost of all determinations, including members’ remuneration, which, 
as I said earlier, includes allowances as well as salaries.  It is absolutely inconceivable that the legislators who 
designed and passed section 46 of the Constitution Acts Amendment Act 1899 would have expected those 
provisions to be bypassed on the flimsy premise that, although an appropriation to cover additional remuneration 
costs was needed at the time a bill was passed, such appropriation may not be needed if the provisions of the bill 
are put into practical effect sometime in the future by virtue of uncertainty about the level of remuneration at that 
time.  The fact is - this is very important - that the charge or burden on the people is ascertainable right now.  I 
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have given some firm examples demonstrating that the increase in the charge or burden on the people is 
ascertainable absolutely at the moment we are debating this request of the Speaker.  Secondly - this was 
acknowledged by the Deputy Chair in the Legislative Council on 4 May 2005 - a specific appropriation is 
needed to cover the additional cost associated with the salaries and allowances of two new members of the 
Legislative Council in accordance with the provisions of the original One Vote One Value Bill 2005 as passed in 
the Legislative Assembly.  Therefore, the relevant legislative provisions require that these additional 
remuneration costs be realised at the same time as the additional remuneration costs imposed as a consequence 
of the amendments made to the One Vote One Value Bill 2005 in the Legislative Council - most likely in about 
four years.  In other words, in four years there will be two extra upper house members and the remuneration and 
allowances will apply, whatever they are at that time, and the levels of remuneration and allowances are 
determined by the Salaries and Allowances Tribunal.  Why, therefore, does the government need an 
appropriation to increase the number of members by two, but it does not need an appropriation to increase the 
allowances and so on applicable to members overall in the upper house?  Surely the same argument applies in 
this case, that if the government needs an appropriation for one additional expense, it will need an appropriation 
for the other one as well.  After all, in four years the tribunal might say that it will cut the salaries of members of 
Parliament, therefore, there is no need for an appropriation for those extra two upper house members; that there 
can be 36 upper house members; and that there is no need for an appropriation in the lower house because in four 
years the tribunal will have cut the salaries of all upper house members so that there will not be an additional 
cost.  The tribunal could do that.  That might sound like a daft argument to put forward.  I think it is a daft 
argument and our colleagues in the upper house would not want to hear it.  However, it is just as daft as 
suggesting that the tribunal in four years will say that upper house members should not have the additional costs 
of covering large country regions covered through higher accommodation and electorate allowances.  If the 
government is saying that the whole matter will be up in the air in four years, that it does not know what it will 
be in four years and, therefore, does not need an appropriation, why did it need an appropriation for two extra 
members?   

I will quote from the latest determination of the tribunal for members of Parliament -  

In recognition of the increased expenditure incurred by Members servicing large and/or non-
Metropolitan electorates, the following amounts shall be paid in addition to the basic electorate 
allowance . . .  

In other words, that was one of a number of successive determinations in which the Salaries and Allowances 
Tribunal quite rightly acknowledged that members of the upper house who cover country regions have additional 
expenses that must be provided for through additional remuneration.  That will not change.  It is just as likely 
that it will change as it is that the tribunal will give a big 20 or 30 per cent cut to the salaries of upper house 
members in four years.  We are, therefore, dealing with essentially pure speculation in that regard. 

Another very important point stems from that; that is, section 46(9) of the Constitution Acts Amendment Act 
makes provision so that in four years, when we do know how much upper house members are being paid and the 
allowances they are receiving, we will not have the opportunity to take this matter to the courts to have it 
redressed.  In other words, if this legislation goes through in the way that it has been amended in the upper 
house, and if we find that in four years we were right and - guess what? - there is an additional burden on the 
people because the tribunal did not cut the electorate and accommodation allowances of upper house members, 
we cannot trot off to the Supreme Court and say, “Hey, told you so.”   

Mr M.J. Birney:  I think we will actually find out next week when the budget comes down, because that 
additional charge or cost will have to be included in the forward estimates, won’t it? 

Mr D.F. BARRON-SULLIVAN:  I am sure it will be hidden in there somewhere.  I am sure it will be, but 
provision will be made for it, hopefully. 

The point is that in four years we will not be able to go to the Supreme Court and say, “We told you so.  We 
were right back then: that legislation breached the Constitution.  Let’s chuck it out and start again and bring it 
back to the Parliament or whatever.”  This is our only opportunity now.  To rely on a flimsy argument like that 
put forward by the Attorney General is absolute nonsense.  To risk breaching our Constitution and trampling on 
our constitutional safeguards on the basis of something that may or may not happen in four years is absolute 
nonsense.   

I make another point, which is an important one.  A previous Speaker on 23 November 1988 examined the 
possibility of a current expenditure commitment changing over time when considering the application of section 
46 of the Constitution Acts Amendment Act 1899.  It had been argued that although the Children’s Court of 
Western Australia Bill incurred expenditure based on the circumstances at the time, which is what we are 
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arguing at the moment, those same expenditure requirements might not eventuate when that bill was enacted.  
The argument was that an additional expense in one respect was being created, but eventually, when all was put 
in place, expenditure would be reduced elsewhere so that overall expenditure would not increase.  That 
essentially was the argument.  The Speaker at the time ruled - 

. . . we cannot, at this juncture, weigh up the potential alteration to expenditure . . .  

There is a very firm precedent of a Speaker saying that the house could not look into the future and say that 
expenditure levels would change but that it had to deal with what it knew then.  A very similar argument applies 
in this case.  The practice of this house has been that the decisions of previous Speakers have been followed 
quite vigorously and very strictly.  The situation we are dealing with is not akin to the readjustment of existing 
expenditure levels.  For example, in 1997 when the Acts Amendment (Marine Reserves) Bill was being 
considered, the Speaker ruled that that bill did not contravene the Constitution because, as he said - 

. . .  it represents an internal rearrangement within the Department of Conservation and Land 
Management.  In my view this is an unusual circumstance which will be differentiated from the 
establishment of other authorities and I caution Ministers that they should exercise the greatest care if 
they are considering introducing any Bill in another place which establishes any new board or authority, 
notwithstanding that some part or all of that function is being performed elsewhere.  

He was saying that there was an internal rearrangement, which has no bearing on this situation.  Clearly, a 
burden on people is ascertainable right now, and it would be contrary to house practice to override the resultant 
contravention of section 46 by contemplating the possibility - albeit highly unlikely, as I pointed out - of a 
decision to reduce the quantum of that charge or burden to zero at some time in the future.   

We sought legal advice from a number of sources.  I am grateful to those who assisted the Liberal Party in that 
regard.  I will read one paragraph from legal advice that we obtained from the company that very successfully 
assisted us in tackling the government in the Supreme Court and the High Court.  I will read it because it could 
not be clearer.  We asked whether the provisions of section 46(3) had been contravened.  The advice was - 

An important consideration that supports this view is that, as we understand it, before the 2005 Bill was 
passed the appropriation was recommended by message of the Governor, in compliance with s 46(8) of 
the 1899 Act.  That is to say, the change in the electoral mix was thought to require money to be 
appropriated; if a change is effected increasing the money-requirement arising from the higher mix of 
country members, a further appropriation is effected.  Because the change is made in the Council, it 
cannot be procedurally valid because of s 46(3) and, hence, the 2005 Bill should be ruled out of order.   

The advice we received from a number of people in the legal field was very clear and again reinforced the 
opinion that I have just read out.  It is very important to note that previous Speakers’ interpretations of section 46 
of the Constitution Acts Amendment Act 1899 have always reinforced the very fundamental difference between 
the roles of the two houses when dealing with money matters.  The Leader of the National Party picked out one 
particular quote, which I shall not go into again.  Speaker Strickland enunciated very well the difference in the 
roles of the two houses.  The Leader of the National Party has already put that on the record.  It is also in the 
letter that I sent to you, Mr Speaker.  Speakers have reiterated that point a number of times in a number of 
different ways.  Speaker Strickland also pointed out that the Legislative Assembly has always taken a strong 
stance on the difference between the two houses when dealing with their financial capacities.  Speakers have 
looked to be consistent with the practice of the house.  Another example was in 1988 when the then Speaker said 
- 

It has been a long established practice of this House to guard jealously its initiative in respect of 
financial matters. 

That is a recurring theme in rulings of Speakers on this particular aspect of our constitutional law.  There are a 
range of examples.  On 29 March 2000 a ruling on the Courts Legislation Amendment Bill was made when the 
then Speaker said, among other things, that the bill makes provision for the employment of personal staff for 
judges and masters of the District Court.  That was a specific provision for staff, which is different from what we 
are talking about here.  I am demonstrating that it is another example of the Speaker and the Assembly asserting 
their right to exclusively amend legislation in a way that has certain financial implications for the taxpayer.  
Another example is the Rates and Charges (Rebates and Deferments) Bill 1992, about which the Speaker ruled 
that amendments were beyond the powers of the Legislative Council in that they would impact upon state 
revenue.  There are other examples.  My point by giving these examples is that we are not seeking anything 
unusual.  We are not seeking the sort of ruling that has never been made in this house before.  All we are doing is 
saying that we should stick with the precedent that has been established by numerous rulings in this house, and 
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that it is recognised how important this matter is for upholding the important constitutional requirements of 
section 46 of the Constitution Acts Amendment Act 1899.   

The Labor Party has on a number of occasions been very quick to support this principle.  Bob Pearce, who was 
the Leader of the House in 1998, apologised to the house on 23 November for having had a bill introduced in the 
upper house - although inadvertently, as he put it - that should have been introduced here in the Assembly.  He 
went on to say - 

The Leader of the Opposition - I hope he will not mind my quoting him - was as firm as the 
Government is in support of the principle that you have enunciated that Bills concerning appropriations 
must originate in this House. 

There was the Leader of the House, a predecessor of this minister, saying that the government accepted that bills 
that impose financial burdens should not come from the upper house or be amended in the upper house.  He 
apologised and supported the Speaker’s ruling.  The Labor Party has stood firm on that principle before.  It is a 
shame to see that this time Labor members are prepared to cast that principle aside for their own blatant political 
gains.   

When a Speaker has deemed that a bill has contravened section 46, the government of the day has reinstated the 
bill in the lower house.  The previous Leader of the Opposition did exactly that with the Gender Reassignment 
Bill when he was Leader of the House.  The Speaker made a ruling.  The then Leader of the House accepted that 
ruling in a very fair and diplomatic manner.  He said of the bill - 

I understand it has bipartisan support and that members opposite support its re-establishment and debate 
in this House and then obviously its reintroduction and debate in the upper House.   

In accepting your order, but also to ensure that this Bill does not lapse or is not unnecessarily delayed 
. . . 

The then Leader of the House moved that standing orders be suspended to enable that bill to be introduced 
without notice and then proceed from there.  He accepted the Speaker’s ruling as well as the precedent and 
principles underpinning section 46 of the Constitution Acts Amendment Act.  The bill was then handled in a 
very proper and correct way. 

If the Speaker does not rule that the amendments contradict the provisions of the Constitution Acts Amendment 
Act, in effect, a precedent will be set.  I am sure that members of the upper house will wonder whether in future 
they have cause to introduce legislation and frame it in such a way as to get around the very firm principles 
enunciated under section 46 of the act.  In other words, if the ruling is that the legislation does not contravene the 
Constitution, we are starting to open the door to a very distinct change in the role of the upper house compared 
with that of the Legislative Assembly. 

The opposition is counting on the independence of the Speaker and the impartiality of his position - as this house 
has done with many of his predecessors - to rule that this legislation, as amended and passed by the Legislative 
Council, contravenes section 46 of the Constitution Acts Amendment Act.  It is our hope and expectation that the 
government will reintroduce the legislation so that it can be dealt with properly in this Assembly and progress 
from there. 

The Minister for Electoral Affairs put forward flimsy arguments; they have been covered by other members and 
me.  The Leader of the National Party, the Leader of the Opposition and others have come into this chamber very 
well prepared for this debate.  It was ironic to see the minister speak from notes that were written on the back of 
a notice paper.  That gives members an indication of the arrogance with which this government treats any matter 
to do with constitutional safeguards.  This is the same minister who has slammed any notion of a constitutional 
entrenchment provision to protect our processes of democracy and government.  He called them a barnacle on 
the keel of progress.  This government has twice attempted to dodge the constitutional safeguards of our 
electoral system. 

Mr M.J. Birney:  And he got caught! 

Mr D.F. BARRON-SULLIVAN:  Yes.  He was caught out last time.  He was caught with his pants down in the 
Supreme Court and the High Court.  Nothing would surprise me with this government.  We are all in the capable 
hands of Mr Speaker as we wait for a ruling on this matter. 

Mr B.J. GRYLLS:  I support the point of order moved by the Leader of the Opposition.  I would like the 
Speaker to consider, when making his decision, the further points I will make on this matter. 

I refer to previous rulings by Speakers of this house.  On 29 March 2000, the then Speaker ruled on the Courts 
Legislation Amendment Bill.  Speaker Strickland stated - 
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I have had an opportunity to look at the Bill to see if it is a Bill appropriating revenue and consequently 
one which can only be introduced in the Legislative Assembly in accordance with section 46(1) of the 
Constitution Acts Amendment Act 1899.  Among other things, the Bill makes provision for the 
employment of personal staff for judges and masters of the District Court of Western Australia and the 
Supreme Court under contracts of service as associates, orderlies or other assistants to those judges and 
masters.  Continuing the approach of this House, which I reaffirmed in my ruling on the Land 
Administration Act 1997, it is plain that the requirement to pay those staff effectively appropriates 
revenue.  The Bill should not have originated in the Legislative Council and, accordingly I rule it out of 
order. 

Other members have already referred to the Gender Reassignment Bill.  It is important that in his deliberations 
Mr Speaker reflect on the following quote from Speaker Strickland - 

This House has a longstanding practice of determining whether a Bill appropriates revenue.  If a Bill 
has the effect of creating new costs against the consolidated fund, or creates a potential or contingent 
liability for those costs, it is considered to be a Bill appropriating revenue.  The House does not require 
there to be specific words in the Bill appropriating revenue before classifying a Bill as one which 
appropriates revenue. 

In referring to those two previous rulings, I now address the context of the one vote, one value debate that was 
conducted in this chamber, the other chamber, the media and the public.  At all times during the debate it has 
been made very clear, especially by the Minister for Electoral Affairs, that because of the changes being made to 
the way in which members will be allowed to represent their larger electorates - larger as a result of the 
legislation - extra resources will be allocated to country members of Parliament.  Nearly every speaker to this 
debate in both houses has acknowledged that.  I challenge government members to make a contribution to this 
point of order and say that they do not believe that extra resources will be allocated to country members.  If they 
are prepared to do that, it shows what absolute hypocrisy exists in the one vote, one value argument.  The 
minister and the government have told country members of Parliament and country constituents that it can solve 
the tyranny of distance by allocating extra resources.  That has been made very clear.  It cannot be made any 
clearer than what was said in the other place by Hon Sue Ellery, the parliamentary secretary representing the 
Minister for Electoral Affairs, when she closed the third reading debate before the vote was taken.  She stated - 

The question of capacity and the resources to represent has also been canvassed in the consideration of 
the bill.  As part of the electoral reform package, the government is examining the possibility of 
increasing resources to enable members to better serve their electorates.  In particular, the government 
is considering increased communication, staff and office accommodation for at least those members 
representing the large-area electorates.  It is hoped that within a few months of the passage of the 
legislative package, the government will be in a position to announce changes to enhance the capacity 
of members to represent their electors, especially in large-area electorates.  At the same time, Labor’s 
caucus is reviewing the resources available to all MPs to carry out their duties.  

I am sure that Mr Speaker, as someone who represents a country electorate, clearly understands that, as a part of 
the one vote, one value legislation that has been vigorously debated in this Parliament, extra resources will be 
allocated to country members. 

What is the crux of the debate before us today?  The legislation that left this house stated that there would be 21 
metropolitan members and 15 country members in the upper house.  The Greens (WA) moved an amendment in 
the other place that was supported by the government and passed that there would be six members for each of the 
six regions of the state.  It is clear that, because of the amendment, extra resources will be required for country 
members.  It is clear that it is a trade-off by the government for its one vote, one value legislation.  The 
community sees that.  Extra resources will be allocated to country members of Parliament.  Therefore, because 
of the Greens’ amendment in the upper house, a requirement for an appropriation has been created.   

Mr Speaker in making a ruling should consider the hypocrisy of the argument.  The Minister for Electoral 
Affairs said that it would be decided in the future; that it is not known what extra resources will be allocated.  
Other members have said by interjection that perhaps no extra allocation of resources will be made to country 
members.  Clearly, no-one would be under any misunderstanding that those extra resources for country members 
were part of this package of electoral reform.  If the minister today argues that those extra resources may not be 
allocated, it would fly in the face of everything said so far in this debate.  It would clearly indicate that this 
electoral reform is not about better representing the Western Australian population.  Simply, the minister would 
be willing to trade-off that important concession made by Hon Sue Ellery, by the Minister for Electoral Affairs 
himself and made personally to me by other country members of the Labor Party.  I refer to members who have 
approached me and said, “Brendon, under this legislation your electorate will be merged with Roe, and the 
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member for Moore’s electorate will be merged with Greenough.  Clearly you will be under a great disadvantage, 
and therefore extra resources will be made available to you, and extra resources will be made available for upper 
house members representing country electorates.”  Clearly that is an extra appropriation.  We ask, Mr Speaker, 
that you consider that aspect in making your ruling.  If the ruling is made that extra resources are not necessarily 
a part of this package, how do we go back to country electorates -  

Mr J.N. Hyde:  You can’t detail where the legislation specifies how much.  You’re playing politics with 
something that is administrative, not legislative.  You’re wasting time! 

Mr B.J. GRYLLS:  For the benefit of the member for Perth, I clearly outline that there will be three extra 
members of the Legislative Council in the three country regions; namely, the South West, Agricultural, and 
Mining and Pastoral Regions.  It has been outlined to the member for Perth that under the Salaries and 
Allowances Tribunal determination - 

Mr J.N. Hyde interjected. 

Mr B.J. GRYLLS:  How can Parliament refer to anything else but the Salaries and Allowances Tribunal 
determination that is before us today?  The member for Perth would have us believe that over the next four years 
the document will be ripped up and the years of history behind determining allowances for members of 
Parliament will be thrown out the door simply to reject the proposition outlined by the Leader of the Opposition 
today.  That is my concern.  The Minister for Electoral Affairs, in backing his argument today, has almost 
directed the Salaries and Allowances Tribunal to reconsider the resources made available to members of the 
upper House in the South West, Agricultural, and Mining and Pastoral Regions. 

Mr J.N. Hyde:  That’s a 2009 determination. 

Mr B.J. GRYLLS:  Like I said, member for Perth, the only piece of evidence that we have to go on today, and 
upon which the Speaker has to base his ruling, is the one presented here.  Yes, it is speculative what the amount 
will be -  

Mr J.N. Hyde:  There!  Your case is gone.  It’s speculative! 

Mr B.J. GRYLLS:  The case is not gone because it is very clear that the only evidence upon which you can 
base your ruling today, Mr Speaker, is that before us.  For the last 100 years country members of Parliament in 
the upper house have had additional resources allocated to them by the Salaries and Allowances Tribunal to 
undertake their functions as members of Parliament.  The member for Perth is now clearly putting on the record 
that he thinks the Salaries and Allowances Tribunal may decide to change that situation.  As outlined by the 
member for Leschenault, the tribunal may go back to standardising the allocations and not make extra resources 
available. 

Mr J.N. Hyde:  Or it may give 10 times as much.  You’re being speculative about what will happen in 2009. 

Mr B.J. GRYLLS:  If it will give 10 times as much - 

Ms S.E. WALKER:  On a point of order, Mr Speaker, I cannot hear what the member for Merredin is saying.  
The buffoon on my left needs a dummy or some building blocks.  We are trying to listen to intelligent debate.  
The comments of the member for Merredin are valid. 

Mr J.C. KOBELKE:  I have some sympathy for a little aspect of the procedural point of order raised by the 
member for Nedlands, but no sympathy for the aspect in which she cast personal aspersions about another 
member.  This is not a general debate; this is point of order for consideration.  Therefore, it is totally in your 
hands to determine how the matter should proceed.  Therefore, I do not wish to allude to standing orders relating 
to relevance because you will draw your own view on whether comments are relevant.  I draw your attention to 
many of the things that have been said and examples used in this point of order that clearly relate to section 46(1) 
of the Constitution Acts Amendment Act and origination.  Other comments relate to section 46(3).  The matters 
raised concerning 46(1) do not relate to the point of order raised by the Leader of the Opposition. 

Mr M.J. Birney:  Then we will add another hour then! 

Mr R.F. Johnson:  He’s not dealt with the point of order the member for Nedlands raised. 

Mr M.J. Birney:  We’re dealing with my point of order! 

The SPEAKER:  We are dealing with the point of order upon which the Leader of the House currently has the 
call.  I call the Leader of the Opposition to order for the second time and the member for Hillarys for the first 
time. 
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Mr J.C. KOBELKE:  As I said, it is a point of order on which I am taking a further point of order.  Mr Speaker, 
I realise that this matter is totally within your control.  I put it to you that it has been a very wide-ranging debate.  
I agree with the earlier point of order from the member for Nedlands to the extent that it reflected on getting into 
a general debate, which tends to elicit interjections that are quite disorderly.  I simply ask that you consider 
whether debate is extending well beyond the point of order raised by the Leader of the Opposition and is 
becoming a general debate. 

Mr D.F. BARRON-SULLIVAN:  Mr Speaker! 

The SPEAKER:  I do not want to hear any more points of order.  The point of order raised by the member for 
Nedlands is correct: we should not have interjections in this debate.  I call the member for Perth to order for the 
first time in that regard.  It is quite plain that we are drifting off the subject of the matter.  I have heard a huge 
amount of argument, a lot of which has been repetitive.  I call on the member for Merredin to complete his 
contribution to this debate and his will be the last contribution before I retire to consider my decision.  

Mr B.J. GRYLLS:  Thank you, Mr Speaker.  I will finalise my comments.  It is an important point of order by 
the Leader of the Opposition that requests your ruling on this issue.  When you retire to your chamber to 
consider this matter, I ask that you consider the ramifications of not supporting the point of order as outlined by 
the Leader of the Opposition.  Clearly, it indicates that the Minister for Electoral Affairs has stated on the record 
that he is not entirely confident that extra resources will be provided to country members of Parliament.  He 
made that argument to oppose the view outlined in the point of order.  If that were to occur, it would go against 
everything that has previously been stated about the legislation, and it would certainly make a mockery of the 
entire argument regarding the One Vote One Value Bill.  I thank other members for their contributions.  This 
issue goes much further than just the procedure of this house, as it goes to what will be afforded to country 
members of Parliament in the future.  It is a very important issue for members who represent country areas. 

The SPEAKER:  As I indicated, I will leave the chair to determine my ruling in relation to this matter.  As this 
ruling relates to the second amendment in message 3 from the Legislative Council, I see no reason for debate on 
the suspension not continuing until I return with my ruling.  I ask the Deputy Speaker to take over the chair. 

[The Deputy Speaker took the chair.] 

Standing Orders Suspension Resumed 

Mr M.J. BIRNEY:  Regardless of the decision ultimately made by the Speaker, the opposition will oppose the 
proposition of the Leader of the House that we suspend standing orders to ram through amendments from the 
Legislative Council.  It is the opposition’s view that if it were to pass that group of amendments through the 
Parliament, it would do so in an unconstitutional fashion.  The Liberal Party now calls on the government to 
respect the Constitution.  Therefore, the only proper course of action that the government can now take is to 
reintroduce the One Vote One Value Bill in the lower house, complete with whichever amendments it wishes to 
make to it, and then progress it to the upper house.  That would be the proper course of action, particularly in 
light of the fact that we have discovered at least one amendment that we believe to be unconstitutional.  That 
would mean that if the reintroduced One Vote One Value Bill was not passed by the time the composition of the 
upper house changed, it would not be our fault.  It would be the fault of the government, because it has had 
carriage of this bill since day one.  I would have thought that some of the so-called wise heads on the 
government benches may well have anticipated this problem and done something about it up front.  We all know 
about the grubby deal that was done between the Labor Party and the Greens (WA) and Alan Cadby.  We all 
know that they were going to insist on a number of things. 

Point of Order 

Mr J.C. KOBELKE:  The suspension motion currently before the house is exceedingly narrow.  It seeks to 
suspend only so much of standing orders as is necessary to allow a matter to be brought on today rather than 
tomorrow.  What might be involved in that debate, matters that the Speaker may or may not be considering or a 
range of other issues that may be appropriate if this matter is brought on are not matters that can be canvassed 
under this motion.  As the member has now been speaking for nearly three minutes, I ask you, Madam Deputy 
Speaker, to consider his contribution to the debate.  Hopefully, that will mean that members will contribute to the 
matter before the house and will not go into matters that have no relevance to that very tight and concise motion.   

Mr M.J. BIRNEY:  Further to the point of order, everything I have just said in the past two or three minutes is 
relevant to why we oppose the motion to suspend standing orders.  The reason we oppose the motion to suspend 
standing orders is that we believe that what we are about to do is unconstitutional.  If we cannot make the case 
for why we think that course of action is unconstitutional, we might as well not stand up at all.  I put it to you, 
Madam Deputy Speaker, that everything I have said and everything I am about to say is absolutely relevant to 
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why we should not suspend standing orders to deal with the message from the upper house.  I cannot do it any 
other way.   

The DEPUTY SPEAKER:  I do not believe it is appropriate for members to take the opportunity to canvass 
what might be the ruling from the Speaker.  However, a little latitude has been given to the arguments that the 
member on his feet is putting forward.  However, in taking on board the points that I have made, I ask that he try 
as best he can to address the motion at hand.  I have allowed a bit of latitude, but I would like the member to 
address this motion very closely.   

Debate Resumed 

Mr M.J. BIRNEY:  Given that the Speaker has left the chair to consider whether what we are about to do is 
constitutional, I ask the Leader of the House whether he would be prepared to withdraw his motion to suspend 
standing orders.   

Mr J.N. Hyde interjected.  

Mr M.J. BIRNEY:  That was good advice to the member for Perth from the Leader of the House when he put 
his finger to his lips.  If this motion is passed and we suspend standing orders - in fact, I suspect the motion to 
deal with these amendments will be passed - it might be contrary to the Speaker’s ruling.  Would the Leader of 
the House consider withdrawing his motion until the Speaker has considered the matter? 

Mr J.C. Kobelke:  Clearly you have no understanding of the motion you are speaking to and the procedure 
required.   

Mr M.J. BIRNEY:  It is the suspension of standing orders. 

Mr J.C. Kobelke:  For a very specific purpose, which you do not seem to understand.   

Mr M.J. BIRNEY:  To deal with these amendments. 

Mr J.C. Kobelke:  No; only to allow it to happen at some later time today if a further motion is passed to do it.  
This motion does not do it.  This motion does not bring on debate.  

Mr M.J. BIRNEY:  If the Speaker needs to take further advice, perhaps legal advice, and cannot make a 
decision today, it may well be that we will not have to deal with these amendments because of the motion of the 
Leader of the House.  

Mr J.C. Kobelke:  You are not listening.  You asked me for an answer, but you don’t even listen.   

Mr M.J. BIRNEY:  Please give it to me again. 

Mr J.C. Kobelke:  A further motion is required to bring on debate, not this motion.  Further action is required.   

Mr M.J. BIRNEY:  However, this motion will not be necessary if the Speaker rules in favour of our position.  
Mr J.C. Kobelke:  That is your speculation.   

Mr M.J. BIRNEY:  Why would it be necessary?  Surely the Leader of the House would wait for the Speaker to 
make his ruling before we debated or voted on this motion to suspend standing orders. 
Mr J.C. Kobelke:  You may not understand the motion, but attempt to debate it.   
Mr M.J. BIRNEY:  Of course it can be debated.  However, if the Leader of the House were reasonable about it, 
he would wait to hear what the Speaker says and withdraw the motion and deal with something else.  The 
petroleum legislation is ready to go and perhaps another couple of bills, so why will he not just withdraw the 
motion and wait to hear what the Speaker says?  
Mr J.N. Hyde interjected.   
Mr J.C. Kobelke:  Speak to the motion. 
The DEPUTY SPEAKER:  Order, members! 
Mr M.J. BIRNEY:  The member for Perth has already been told to be quiet by the Leader of the House.  Does 
he want everybody on this side of the chamber to tell him to be quiet as well?   

The fact of the matter is that I do not think the government particularly cares what the Speaker’s ruling is.  I do 
not think it is interested.  

Point of Order 
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Mr J.C. KOBELKE:  Madam Deputy Speaker, you have already advised that members should not canvass a 
matter on which the Speaker is giving a ruling, and the Leader of the Opposition immediately canvassed that 
potential ruling.   
The DEPUTY SPEAKER:  I ask that the member desist from referring to what may or may not be a ruling 
from the Speaker and focus on the motion at hand.  The Speaker has given an indication that he sees no reason 
that this debate cannot continue.  The motion at hand is to suspend standing orders to enable message 3 from the 
Legislative Council regarding the One Vote One Value Bill to be taken into consideration at this sitting.  Those 
are the arguments for and against that I want to hear.   

Debate Resumed 

Mr M.J. BIRNEY:  Clearly we cannot agree to the motion.  We cannot suspend standing orders because if we 
do, and if the minister then passes his next motion, which will have us deal with these amendments, we would be 
acting in an unconstitutional fashion.  The motion is based on a false premise.  We cannot suspend standing 
orders because we do not want to deal with this matter.  We know that it subverts the will of the Constitution.  I 
will read the Constitution.  It states that the Legislative Council may not amend any bill so as to increase - 
The DEPUTY SPEAKER:  The Leader of the Opposition is again diverting into a constitutional argument.  I 
want to hear an argument for why standing orders should not be suspended to enable this message to be taken 
into consideration at this sitting, and not substantive debate.   
Mr M.J. BIRNEY:  The reason we cannot consider it at this sitting is that it would be unconstitutional.  
Therefore, the only argument I can make is a constitutional argument.  If we were to consider the amendments 
from the Legislative Council at this sitting, as the minister wants us to do - of course the motion to suspend 
standing orders is the first part of that process - we would be acting in an unconstitutional fashion.  In fact, to be 
more specific, we would be acting contrary to section 46(3) of the Constitution Acts Amendment Act 1899.  
That is the reason we cannot and should not suspend standing orders here and now.  It is as simple as that.  I do 
not want to deal with the amendments from the upper house because I do not think it is the right process to 
undertake.  The minister knows that, and I suggest that the correct course of action to take would be to wait for 
the Speaker to make his ruling and then we could all act accordingly.   

The DEPUTY SPEAKER:  Before I give the call, I once again remind members that the Speaker will make a 
ruling on the substantive matter.  We are now debating whether we will consider the matter of another motion 
later in this sitting.  That is the matter I want members to address.   

MR M.W. TRENORDEN (Avon - Leader of the National Party) [5.10 pm]:  I will take the two or three 
minutes that I am allowed and then move to the Deputy Speaker’s point.  I will do that for a particular reason.  
We are arguing about the procedures of this house and the standing of this house and the other place; these are 
substantial matters for consideration.  The reason that the National Party will not agree to suspend standing 
orders is another procedural argument.  The debate we should be having, and are bound to by standing orders, is 
the Address-in-Reply.  That debate has not yet been finished.  I have not made my contribution to the Address-
in-Reply debate, and I wonder when that debate will be resumed.  The government is saying that message 3 from 
the Legislative Council is the most important matter before this house, for the outstanding reason, according to 
the Leader of the House, that it is Tuesday!  It is a huge argument and it is very hard to resist!   

We should be adhering to the procedures of this house, which at the moment require us to complete the Address-
in-Reply.  The second most important matter before the house - I may be corrected by the Treasurer - is his two 
financial bills.  Have they gone through all stages?   

Mr E.S. Ripper:  Which bills? 

Mr M.W. TRENORDEN:  The Treasurer’s pre-budget bills. 

Mr E.S. Ripper:  The financial admin and the Treasurer’s Advance have passed through this house.   

Mr M.W. TRENORDEN:  Unfortunately, I was not in the chamber on that day.  If those bills had not been 
completed, they would have been the next most important matter before the house.  Even though the National 
Party agrees with the argument of the Leader of the Opposition that the question of one vote, one value should be 
revisited in total, if we are to run this place correctly, it is a requirement of this house under standing orders that 
we deal with matters in the correct order.  The next business of the day should be the Address-in-Reply, and the 
completion of that debate is a priority for this house.  The proposal to move message 3 from the Legislative 
Council above that priority is absolutely disgraceful, and the National Party will not support it.   

MR D.F. BARRON-SULLIVAN (Leschenault) [5.13 pm]:  I shall make some brief comments before this 
debate is gagged.  One of the reasons that opposition members will oppose this motion is, putting it bluntly, that 
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we will do everything possible to continue to block the government’s so-called one vote, one value legislation 
right through to the death knell, if that is what it takes.  The other reason is very simple; there is no need for this 
motion.  I suggest that members read standing order 237, which sets out a normal process to be followed.  It 
happens regularly when a message or amendments and so on are received from the upper house.  The relevant 
standing order that applies is 237(2), which states - 

A message containing a resolution from the Council will be read, and a future day will be fixed for its 
consideration unless leave is given without a dissentient voice to consider the message on the day it is 
received. 

There is a process under standing orders for dealing with messages.  The opposition does not want to deal with 
the message straightaway, and its members will provide the dissentient voices to prevent it happening.  Once 
again, the Labor Party is ramming its one vote, one value legislation through this Parliament.  It does not care 
about the processes in this place.  There is an orderly process for dealing with this matter, but the government 
wants the bill to go through.  I bet that not one member on the government’s side is missing today.  Today is 
their Alamo.  They do not care about standing orders or about trampling on the constitutional safeguards in this 
place.  It is all about ramming the bill through the Parliament. 

Question to be Put 

MR D.A. TEMPLEMAN (Mandurah) [5.14 pm]:  I move - 

That the question be now put. 

Question put and a division taken with the following result - 

Ayes (29) 

Mr P.W. Andrews Mr J.N. Hyde Mr A.D. McRae Mr E.S. Ripper 
Mr J.J.M. Bowler Mr J.C. Kobelke Mr N.R. Marlborough Mrs M.H. Roberts 
Mr A.J. Carpenter Mr R.C. Kucera Mrs C.A. Martin Mr P.B. Watson 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J. MacTiernan Mr A.P. O’Gorman Mr D.A. Templeman (Teller) 
Dr G.I. Gallop Mr J.A. McGinty Mr J.R. Quigley  
Mr S.R. Hill Mr M. McGowan Ms M.M. Quirk  
Mrs J. Hughes Ms S.M. McHale Ms J.A. Radisich  
 

Noes (24) 

Mr C.J. Barnett Mr M.J. Cowper Mr J.E. McGrath Mr M.W. Trenorden 
Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr P.D. Omodei Mr T.K. Waldron 
Mr M.J. Birney Mr B.J. Grylls Mr A.J. Simpson Ms S.E. Walker 
Mr T.R. Buswell Dr K.D. Hames Mr G. Snook Mr G.A. Woodhams 
Mr G.M. Castrilli Ms K. Hodson-Thomas Mr T.R. Sprigg Dr J.M. Woollard 
Dr E. Constable Mr R.F. Johnson Dr S.C. Thomas Dr G.G. Jacobs (Teller) 

            

Pair 

 Mr T.G. Stephens Mr D.T. Redman 

Question thus passed. 

Standing Orders Suspension Resumed 

The DEPUTY SPEAKER:  As this is a motion without notice to suspend standing orders, I need to satisfy 
myself that it has the concurrence of an absolute majority.   

Question put. 

The DEPUTY SPEAKER:  There being a dissentient voice, it is necessary for the house to divide. 

Division taken with the following result -  
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Ayes (31) 

Mr P.W. Andrews Mrs J. Hughes Ms S.M. McHale Ms J.A. Radisich 
Mr J.J.M. Bowler Mr J.N. Hyde Mr A.D. McRae Mr E.S. Ripper 
Mr A.J. Carpenter Mr J.C. Kobelke Mr N.R. Marlborough Mrs M.H. Roberts 
Dr E. Constable Mr R.C. Kucera Mrs C.A. Martin Mr P.B. Watson 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J. MacTiernan Mr A.P. O’Gorman Dr J.M. Woollard 
Dr G.I. Gallop Mr J.A. McGinty Mr J.R. Quigley Mr D.A. Templeman (Teller) 
Mr S.R. Hill Mr M. McGowan Ms M.M. Quirk  

Noes (22) 

Mr C.J. Barnett Mr J.H.D. Day Mr P.D. Omodei Mr T.K. Waldron 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr A.J. Simpson Ms S.E. Walker 
Mr M.J. Birney Dr K.D. Hames Mr G. Snook Mr G.A. Woodhams 
Mr T.R. Buswell Ms K. Hodson-Thomas Mr T.R. Sprigg Dr G.G. Jacobs (Teller) 
Mr G.M. Castrilli Mr R.F. Johnson Dr S.C. Thomas  
Mr M.J. Cowper Mr J.E. McGrath Mr M.W. Trenorden  

       

Pair 

 Mr T.G. Stephens Mr D.T. Redman 

Question thus passed with an absolute majority. 

Legislative Council Message 

MR J.A. McGINTY (Fremantle - Minister for Electoral Affairs) [5.22 pm]:  I move - 

That Legislative Council message 3 be considered in detail at a later stage of this day’s sitting.   

Question put and a division taken with the following result -   

Ayes (31) 

Mr P.W. Andrews Mrs J. Hughes Ms S.M. McHale Ms J.A. Radisich 
Mr J.J.M. Bowler Mr J.N. Hyde Mr A.D. McRae Mr E.S. Ripper 
Mr A.J. Carpenter Mr J.C. Kobelke Mr N.R. Marlborough Mrs M.H. Roberts 
Dr E. Constable Mr R.C. Kucera Mrs C.A. Martin Mr P.B. Watson 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J. MacTiernan Mr A.P. O’Gorman Dr J.M. Woollard 
Dr G.I. Gallop Mr J.A. McGinty Mr J.R. Quigley Mr D.A. Templeman (Teller) 
Mr S.R. Hill Mr M. McGowan Ms M.M. Quirk  

Noes (22) 

Mr C.J. Barnett Mr J.H.D. Day Mr P.D. Omodei Mr T.K. Waldron 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr A.J. Simpson Ms S.E. Walker 
Mr M.J. Birney Dr K.D. Hames Mr G. Snook Mr G.A. Woodhams 
Mr T.R. Buswell Ms K. Hodson-Thomas Mr T.R. Sprigg Dr G.G. Jacobs (Teller) 
Mr G.M. Castrilli Mr R.F. Johnson Dr S.C. Thomas  
Mr M.J. Cowper Mr J.E. McGrath Mr M.W. Trenorden  

            

Pair 

 Mr T.G. Stephens Mr D.T. Redman 

Question thus passed.   
 


